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Introduction

0n  Tuesday 1lst September 1987 two young South Africans, Moses
Jant jles, aged 21, and H].amli Mielies, aged 22, were executed 1n South

Africa desp:[i‘:e widespread ~appeals for clemency both in South Africa

and internationally. The two men had been sentenced to death iu

November 1986, having been convieted of the murder of a ‘community

qouncillor, Benjamin FKinikini of Uitenhage, -whose death accurred two

days after the police shot dead 20 mournmers participating in a fumeral

- procession on 21st March 1985.

. The exécutlon of Jantjies and Mielies has fbcussed.rgnewed attention
on the Iincreasing use of the death penalty in cases relating to
oppesition to apartheid. At present there are a further 34 people

under sentence of death im South Africa.

The purposé'of this memorandum is to set out the case for British and

wider internatiomal intervention over these .cases and to outline

propesals for such intervention.
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The Case for Intervention by Her Majesty's Government.

The first political execution in recent South African history was in
1979 when a'l young member of the African National Congress's military
wing, Umkhonto we Sizwe, was hanged in Pretorié'Prison. Tﬁisexecution

took place despite world-wide pleas for the sentemée to be commuted,

including direct intervention by Her Méjestyfs Government,

In a number. of subsequent cases where the death pénalty has been’

Amposed, the .British Govgrnmeﬁt has intervened direectly, sometimes
with succesé, .but‘sadly on other occasions unsﬁccessfully;_ Although
the circumstances vary in eacfl of these cases it has been generally
- recogniged that the carrying out of such death sentences can only

exacerbate the tense situation now prevailing in South Afriea.

~ There are additional reasons, however why 1t 1is 1‘mportai1t and

appropriate for Her Majesty's Governemnt to Intervene. .

* Firstly, it is widely recognised that the primary cause of violence
in South Africa is “the apartheid system itself, Whatever the
circumstances = and we cannot condone all the events which havg taken

place - it has to be - recognised that where murders of violent acts

bave taken place against the South A.f.rican police or other agents cf '

the apartheid regime, such acts are :I.n response to the reign of I:error
which ‘has - been unleashed by the apartheid. regime agai.nsr. its
oppoﬁents-. Such acts, the.refore, cannot be divorced from the context

‘in which they have occurred, and the ensuing prosecutims are properly

included in the category of political trials. ' Coe e

* Secondly, the judicial process under which these death sentences

“have been :l.mposed is 1tse1f aer:lously flawed. Judges have accepted

for example, confessions which have _been extr.acted under torture, 7
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State witnesses have been held im custbdy ‘prior. to giving evidence. In
general serious --doubts exist In many cases as to whether those
convicted were inm fact directly Involved in carrying out the offences

for which they have been sentemced.

* Thirdly, there has been. an a_tlarming growth in the number of. cases in
which the death gentence has beén imposed. It 1s worth .reca.;ll:'Ln‘g.how,
during the fimal period of the Smith reg'ime in Southern Rhodesia, the
death penalty was mandatory for a wide rangé of offences, including
'failing to repor_f terrorists'. There exists & very real dange_,r t‘hat
_the' death sgentence will be’ similarly used in South Afrieca in ra
mistaken belief that it will .iﬁtimidate opponents of the apértheid‘

gystem,

. * Fourthly, the current ret'r_icfid_ns on p;ress and: nedia cbvefaige in -
South Africa, together -with the p-ress rest.ricfions imposed by the
courts, mean, in effect that people are. being sentgnced to. death in _
secret, For- éxa..mp-‘le,‘ In one case -l that of El11li Webushe, the only
inforl;latidn about his trial was an _ann&uncemeut at the 'Bureau for
‘Informa‘.tion' dafly éress conference on 18th June 1986. The_ fact that
such cases can bé 't_ried in secret .must 'raiée se'fiou's d.'ouhté as to

whether a travesty of . jué—tice may-hdave taken place.

In addition to the reasons outlined &bove, it is 1mportanl: that Her
Hajesty 8 Govemment is aware of the widespraad concern within South
Africa over these death sentences. The African Natiomal Congress has
 appealed to a number of Governments, including the United K:Lngdom, to
1ntervene. Within South Africa, ‘the South African Youth Congress has
been mobilising opinion and has seuurgd support 'from, amongst others,
the United Demécrat:l.c Front and the lCdnéress of SO!:lth African Trade

' Unions. These organisations, ‘together with many promiﬁent individuals
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such as Archbish_op‘ Tutu have urged action by those Govermments best '
placed to influence the South African authorities. Any intervention by
the British Government would be regarded as.a positive response to

such appeals and , therefore, widely appreciated within South Africa.

Forms of Intervention

In view of the_ reasons set. out above; we believe it 1s appropriate for
.Her Majesty's Goverament to ;nt_érvene with - the South African
authorities, both in gen'éral on tﬁe mat;:‘é'r of policy, as well as on
the specific cases at present and as l:hey may arise in the future. We
are aware that Her Majesty 8 Government h.as iutervened directly with.
) the South African authorities in at least one case, namely the
Sharpeville S:f.x, and’ joined with our EEC partners in an appeal for
clemency In the case of Mielies and Jantjies. However we belleve that

much more needs to be done. . ’ .

Firs't.iy., we Tecoguise that the most powerful intervention w:lll be
'those pursued collectively on .an internat:lonal level, We would hope, ‘
therefore, that the United EKingdom w-lll be in the forefront of efforts
" to secure -a',ptioq- by the Ulllited Nations Security Council and the United
Natiéns Secfetary—Generai- by the European Community and by the
Commonwealth, We ~would therefore urge He:- Majesty 8 Goverament to
place this matter imediately on the agenda of all three of these
intergovemmental organisationa. The ob;_lectivg would be to secure
iuterventioﬁ by the Unitec_l Nations , the Et;.ropejnén . Community and the -
.Commqﬁwealth, ﬁrg-iﬁg the South A-frig:an autﬁbrf:ties nc;t to <.:'arfy"- out

¥

political executions, and to mandate appropriate officials ’ such as

- the UN- Secretary—General , to intervene,, over specifie cases when: the.

need arises, ie when an execution is imminent.



Whilst recognising that such intergovernmental intervention-will have
most Influence on the South African authorities, we believe that

Britain can and should be making a special contribution:
We would therefore:like to make the following specific proposals:

1. The British Embnssy in South Africa should be instruéted.no.foliow
closely all _pnlitical cases involving potential death penalties,
especially so—called 'unrest—related'caaes, by attending the trials;
by liaising closely with defence 1awyers, by attending Appeal Gourt

proceedings and by any other appropriate wmethods.

2. Bnth the Foreign nnd Commonwealth Office.and-the British Embassy 1ﬁ'
Squﬁh Africa should make repregentations dmmediately when any death
nentence.is imposed in a case reinting Fo opposition tn aparthéid, to
nrge that the séntence be commuted; and that similar representations
' ahonld be madé inmediﬁtelf_ ﬁermission “to appeal iﬂ refused 5f an _ ~ i .

appeal is unsuccessful. =

3. Whenever permission to appeall is refnsed' or an anpeal is
unsuccessful, appropriaté. Ministers should be informed so° that
consideration can be glven to what Ministerial action can be taken,

including public statements, etc.

4. That the Britigh Embassy be instructed to establish contact with
families nnd where approprinfe;' the organisations of those under
death sentence and if the death aentence is carried out, the . British-

Government 8 condolenceg ahouid be conveyed to the bereaved.

5. Her Majesty 8 Government should ensure that funds are avalaible for

‘the defence of those 1nvolVed in Buch cases, both by establishing

~contact with their 1awyers and with the International Defence and Ald

Fund, and appropriate funding when neccessary.



6. The Govermment should initiafe - discussion with South African

organisations campalgning against the death penalty, 1ncluding the-ANC

and the South African Youth Congress, in order to exchange views as to

what further initiatives Her Majesty's Government should take.

There 1s a further matter on which we belleve Her Majesty s Gnvernment

should act. A -member of those sentenced since 1977 in South Africa
have been .combatants‘ of the 1liberation movement. In 1977 .at’ the
International Conference on Humanitarian.Law, heid in Geneva, Protocol
1 to the 1949 Gemeva bonvention was adopted which provided that ‘armed
conflicts in which peoples are fighting against colonial nominetion
and alien occupation and against racist regimes iIn the exercise of
their right of self—determination, as enshrided in the Charter of the
United Nations and the Declarntion on Prineiples of International Law
concerning Friendly Relations and eoenperation AmOng Stétes ‘ shali be
iacluded within the.definition of “armed conflicts" to which the.1949
Conventions appiy.
'Aecorning to the 'AugustK 1987 iasue of the Magazine of the
.Internntional Red Crnss, the United Kingdom is not listed as a State
~ which 1s party te Protocol 1. We beleive the British Government sheuld

© express its consent to be bound by Protocol 1.

. Moreover the United Kingdom should use its. 1nf1uence on the South

Afric&n authorities to’ persuade them to consent to be boind by
“Protocol 1, and that pending such a deeision that it should. agree to
‘treet 11 captured combatante"of- the _liberation‘ movements of South
Africa and Namibia as rrisoners.of‘wnr. | ‘

.

In 'additlon sghould . any death senfences betlimposed in Namibia we -

:.believe that Her ‘Majesty‘s Government should take action along the

- game liues.



Conclusion

In our vieﬁ,' unless there i1s a major co-ordinated international
intervehtion, in particular by Britain' and other ‘major Western
countries, with the.SouthlAfrican authorities  immediately, thereg is
every prospect that the world will witnéss in South Africa‘a_similar
_ situation to that which prevailed ip Soﬁthern Rﬁédesia in the 1late

1970's, when politieal executlons became so frequent that it was

impossible even to monitor them. The humanitarian and moral cése'for‘

British intervention is unanswerable, Especlally since there can be no
confidence that those facing execution are even guilty of the offences

which 1t is alleged they committed.

- However there 1s a wider dimension to this issue. There can be ne

doubt at all that such executiona will not only exaéerbate' tﬁe
'situafion but aléo further' undermime the prospect’ of genuine
‘negotiations to reach political settlement in South Afrlca. Since HMG

15 committed to such a policy, it must auiely act to remove all

»

* obstscles in the way df_gﬁeh negotiations, of which the use of the

death sentence against opponents of apartheid is éurely one of the

‘most serious.
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